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POLICY STATEMENT ON EDUCATIONAL ACCOMMODATIONS FOR INDIVIDUALS WITH LEARNING DISABILITIES
The Learning Disabilities Association of Canada (LDAC) formulates public policy statements on critical issues in the field of learning disabilities. It works with policymakers and with other national organisations and experts in their field to ensure that the specific needs of people with learning disabilities (LD) are fully considered in the development of federal and provincial policies. LDAC advocates for policies to protect and strengthen rights and opportunities of individuals with learning disabilities to enable them to function as citizens with equitable opportunities and to develop to their individual potential. 
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POLICY STATEMENT ON EDUCATIONAL ACCOMMODATIONS FOR INDIVIDUALS WITH LEARNING DISABILITIES
IMPORTANT NOTE:

This Policy Statement on Educational Accommodations for Individuals with Learning Disabilities was developed to provide guidelines to Ministries of Education, school districts, teachers, postsecondary institutions, parents and individuals with learning disabilities to use for policy development, administration, selection, and evaluation of accommodations for instructions and assessment of students with learning disabilities. This policy applies to all educational programming including pre-school, elementary, secondary, post-secondary and post-graduate education as well as professional licensing and apprenticeship tests and examinations.

 SEQ CHAPTER \h \r 1POLICY STATEMENT ON EDUCATIONAL ACCOMMODATIONS FOR INDIVIDUALS WITH LEARNING DISABILITIES
This document contains a number of sections including: a) Statement, b) Glossary of Terms, c) The Identification and Implementation of Most Effective Accommodations for Students with Learning Disabilities, d) Supportive Court and Tribunal Decisions. 

As the information provided in each section builds on the other, the document should be read in its entirety.

A) POLICY STATEMENT

The Learning Disabilities Association of Canada (LDAC) states that all students who are diagnosed as having a learning disability, as defined by LDAC
, be guaranteed full access to appropriate accommodations, which will enable them to optimize their potential, in accordance with the mandates of the Canadian Charter of Rights and Freedoms and the Human Rights legislation of the Provinces and Territories.  

This policy will apply to all educational programming including pre-school, elementary, secondary, post-secondary and post-graduate education as well as professional licensing and apprenticeship tests and examinations.

The determination of the accommodation and its appropriateness must be based on the type, severity and complexity of the identified learning disability as well as the essential requirements of the educational course or examination.  An accommodation request may only be denied if it is proven that the required accommodation will create undue hardship, as defined in law, for the institution or organization that provides the educational service or administers the examinations or tests in question.

B) Glossary of Terms

This section contains definitions and desCriptions of terms used in:

1. The above policy statement;

2. The following sections related to determining appropriate accommodations; and

3. Related terminology. 

These will assist readers in utilizing this policy statement to the greatest benefit of students with learning disabilities.

Access in an educational context means the elimination of barriers, both physical and attitudinal, such that all students have the opportunity to participate fully, may be included to the greatest extent possible, are provided with learning opportunities in the most enabling manner and are helped to achieve their potential.

Academic Freedom is the term used to describe the freedom of teachers, students and academic institutions to pursue knowledge wherever it may lead, without undue or unreasonable interference. (Columbia University (2005). The principle has been adopted by Canada’s post-secondary institutions in accordance with the USA Supreme Court’s  statement that academic freedom means that a post secondary institution can “determine for itself on academic grounds: who may teach, what may be taught, how it should be taught, and who may be admitted to study.” (Regents of the University of California v Bakke, 438 U.S. 265,312.1978). Academic Freedom is not a term used in any court decision as a justification for not providing accommodations. 
The principles of academic freedom are usually interpreted to mean that teachers should be free to teach without interference and students should be free to learn.  This includes the right of accommodations for students with learning disabilities. The right to academic freedom cannot be used to deny accommodations appropriate to the identified needs of a student with learning disabilities, nor can it be used to refuse to provide meaningful access to the learning environment within the course of study.
Furthermore, the evaluation of students with learning disabilities should always be based on their knowledge of the requisite course content. If certain accommodations are required to enable the student to demonstrate his/her knowledge of the course content, academic freedom cannot be used as a ground for denying such accommodations. 

Academic Integrity is a term used to define the requirement that all students in a given institution and taking a specific course of study or program meet the prescribed essential requirements and outcomes of that educational course. The provision of accommodations is never intended to compromise or interfere with academic integrity by lowering standards or watering down course content. Accommodations are designed to ensure the student can meaningfully access the curriculum content. The commitment to maintain academic integrity and ensure the concomitant academic standards is shared by all partners.

Concerns about Academic Integrity are cited when the institution and/or the teacher is asked to agree to the provision of academic accommodations for students with disabilities. This is particularly common when the student in question has learning disabilities. However this is not acceptable. The courts in Canada make it very clear that the provision of accommodations to the point of undue hardship does not, in any way, compromise academic integrity.
Accommodation is a term used to describe the supports, tools and/or services that are provided to individuals with disabilities to enable them to compensate for the difficulties arising from their disability.  In an educational setting, accommodations are required in order for a student to access the curriculum, complete assignments and demonstrate and apply their skills and knowledge. Accommodations do not alter the provincial learning expectations for the grade. Appropriate accommodations are individually designed based on the unique learning needs of the student and reflect the demands of the curriculum including the approaches used for both instruction and evaluation.  Since the student’s needs may change over time, the range of accommodations provided also need to change from time to time. Examples of educational accommodations include extra time, access to assistive technology, differentiated instruction, the provision of appropriate special education programming and services, etc. Changing the requirements or outcomes in an educational setting, such as lowering the pass mark for a course, is not an accommodation. 
The provision of accommodations continues to be critical for student success at the secondary and post-secondary levels and this provision of accommodations to the point of undue hardship is mandated in Human Rights legislation. 
Appropriate is a term used in legislation to describe specific education programs, services and supports that school boards are obliged to provide to students with disabilities in order to meet their individually identified needs and reflecting the demands of the curriculum.  The term should always be interpreted as “in the best interests of the student”.  The Supreme Court of Canada in Eaton v. Brant County Board of Education, 1997 upheld this interpretation of the term. 

Complexity of learning disabilities usually refers to the range of academic areas where the student has difficulties in functioning at his/her expected level of performance.

Degree of Severity of learning disabilities describes the extent to which the student’s achievement and/or performance level differs from the expected achievement level, given the student’s potential, as it is determined from time to time. 

Diagnostic assessment is an intensive in-depth evaluation process using a careful blend of quantitative and qualitative approaches to determine the nature, severity and causes of the specific problems identified.  This assessment process includes the communication of the results of the testing to the individual and/or his/her parents.  The diagnosis of learning disabilities is usually done on the basis of psychoeducational or neuropsychological testing, conducted by a professional who is legally qualified to diagnose.  

Equality is one of the most important rights that the Charter of Rights and Freedoms guarantees to Canadians.  Section 15 (1) of the Charter provides that:

“Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.”
It is important to understand what this actually means especially for those who have learning disabilities.  The four basic equality rights guaranteed by the Charter mean that every individual, which includes every child, is entitled to:

1. the right to equality before the law; which means that the law is to be impartially administered and applied;

2. the right to equality under the law; which means the right to equality in respect to the substance of the law;

3. the right to equal protection of the law; which means the right to equality of opportunity and equality of results;

4. the right to equal benefit of the law; which means the right to unequal distribution of resources in the case of unequal need.

The courts have made it clear that the right to equality of opportunity and equal benefit means the provision of differentiated and additional resources to individuals with disabilities in order that they can optimize their use of the programs, services and supports that are provided to all students.  Students with special needs have the right to benefit equally from the provision of such programs and services.  

Accordingly, the right to equality may mean the unequal distribution of resources in cases of unequal need. 

The right to equality may mean more than the right to be treated the same. The guaranteed legal right to educational accommodation, which asserts the right of individuals with special needs to such additional resources, would be meaningless for such individuals if it was limited to receiving the same resources as all others. 

Therefore, defining "equality' as meaning "the same” when it comes to accessing educational programs and services is inaccurate.
Equity means that all individuals are to be treated fairly, even-handedly and without discrimination when the treatment of an individual is compared to the treatment of others in society.  It is important to recognize that this term does not mean the same thing as equality. 

Essential requirements of an academic course, describes the components and outcomes which every student must achieve in order to pass the course or program.  These are set in writing by the provincial curriculum or by the academic institution.

Informed consent on the part of student and the parents is an essential requirement for the determination and provision of appropriate special education programs, services and accommodations for students with learning disabilities.  The onus is on the educator to ensure that parents fully understand their child’s assessment results and the related programming requirements, before they consent to the child’s Individual Education Plan.  Informed consent means that the parents must understand the components to which they are giving their consent, the process for withdrawing their consent or changing their mind and opting for a different program or services.  Consent must be given without duress, thereby ensuring that parents are not pressured into agreeing to something which they do not understand, do not support or which is not necessarily in their child’s best interest.

Individualized Education Plan (IEP) or Individualized Program Plan (IPP) 

Certain jurisdictions refer to an “individualized education plan/program” while others refer to an “individualized program plan”.  For the purposes of this document “individualized education plan” is used throughout and IEP and IPP are recognized to mean the same thing.  In the postsecondary sector the IPP is referred to as the Accommodation Plan. 

The Individualized Education Plan is developed for each student with a learning disability. It describes his/her strengths, interests, needs and expected learning outcomes or objectives. Individualized education plan objectives for students with learning disabilities should be based on the curriculum at the appropriate grade level and should include the teaching strategies, accommodations, services and supports required to meet the individual’s learning needs in order to make the necessary progress to realize his/her full potential in the most appropriate environment. Objectives should consider the student’s need for specific skill instruction, compensatory strategies, accommodations, technology needs, self-advocacy, and transition planning. The responsibility for developing the individualized education plan must be shared by regular and special education educators, parents and the student with learning disabilities as well as other professionals as required. Once developed the plan must be supported at all levels of the educational system.

An individualized education plan should contain:

· A statement of the student’s strengths, interests and needs;

· The student’s present levels of educational performance; 

· Annual and short-term educational goals; 

· The specific special education program and related services that will be provided to the student; 

· The extent to which the student will participate in the regular curriculum;

· A statement of when services will begin and when they will be reviewed; 

· A statement of the accommodations the student will be receiving;

· Assessment strategies for determining the student’s achievements and progress;

· The provision for evaluating the effectiveness of the individualized education plan as required to meet the student’s needs and at a minimum of once a year; and,

· A transition plan for students who are progressing from one grade level to the next or from one educational setting to another to be applied promptly.

Modification is a term that refers to the changes made to the grade level expectations of a subject or course within the Provincial curriculum in order to meet the needs of the student. Modified expectations may be drawn from a different grade level, above or below the student's current grade placement. Since modifications change the standards and limit outcomes, the potential benefits and limitations of such modifications must be understood by both the student with the learning disabilities and their parents.  Modifications that change or limit outcomes must be made with great care and, for students with learning disabilities, rarely and only in response to an individual’s identified needs.

Remediation is a process in which an individual is provided instruction and practice in skills which are weak or non-existent in an effort to develop/strengthen these skills. 

Standards for service delivery are policies established by educational institutions, which may refer to the provision of accommodations.  Sometimes the institution or the service provider will cite the integrity of the course, the program or the institution and the impact of the requested accommodation on the academic freedom of the service providers as part of its standards and the grounds for denying accommodations.  These are not acceptable grounds for claiming undue hardship.  The Supreme Court of Canada has stated that the standards established in such a context must incorporate the obligation to provide accommodations to individuals with disabilities up to the point of undue hardship.

Undue hardship is a term used in human rights legislation to describe a circumstance or grounds where an individual or an institution may deny accommodations to someone who has a disability.   The Supreme Court of Canada stated that the following need to be considered in determining whether it is impossible to accommodate an individual due to undue hardship considerations:

· Details of the financial costs of the required accommodations

· Information about the size and financial resources of the organization of whom accommodation has been requested

· How, if at all, the accommodation would cause substantial interference with the rights and safety of others, i.e., other service users, members of the general public, etc.

· Details of any additional risks or detriments alleged to flow from the required accommodation and by whom are these borne?

· Details as to whether the required service could be altered in accordance with the principles of Universal Instructional Design to provide access

· Whether and how other similar service providers have achieved appropriate accommodation in similar circumstances.

Universal Instructional Design is a set of principles that make the learning environment more accessible for all students. The key principles are as follows:

1. Equitable use: assure identical opportunities, programs and services when it is possible and equivalent ones when it is not possible to provide identical ones. The key to this principle is fairness and equity.
2. Use of natural supports: building in and connecting students to the range of natural supports that are available in educational settings and integrating supports currently provided outside the classroom into the classroom wherever possible.

3. Supportive learning environment: putting into practice the essential principles of learning so that the classroom is a welcoming positive environment that encourages attendance, participation and interaction.
4. Accessible information: ensuring that all information that is provided to students, in all forms and formats, is fully understandable, differentiated, manageable by a diverse student group and applicable to the students' learning needs.

5. Multiplicity in design delivery and evaluation: using course design and delivery to present information and evaluate performance in a variety of ways that accommodate the broadest possible range of student preferences and strengths.

6. Flexibility in use: accommodating a wide range of strengths and needs through choice and menus of options and being fully prepared to provide accommodations and adjustments where they are needed to support student achievement and success.
Reference: Bowe, F., Universal Design in Education: Teaching Non-Traditional Students. London: Bergin and Garvey. 2000.

 

This glossary of terms is not an exclusive list of relevant considerations.

C) The identification and Implementation of Most Effective Accommodations for Students with Learning Disabilities

LDAC advocates the following as successful practice and advocates its adoption by all provincial and territorial Learning Disabilities Associations and by all Ministries of Education.

General principles

a) The provision of accommodations is mandated through the Canadian Charter of Rights and Freedoms and the various Human Rights Codes of the provinces and territories.

b) Students with learning disabilities may require accommodations to access curriculum and demonstrate their learning.

c) The identification and successful implementation of most effective accommodations for the individual with learning disabilities is based on the profile of the individual student and is dependent on the collaborative efforts of all concerned.

d) Accommodation needs can change over time and must be based on the student’s current profile.

e) The goal of accommodation is to optimize functioning and not foster dependence.

f) All students with learning disabilities shall have access to the most effective accommodations in all subject areas, in all educational settings and at all levels of education (pre-school, elementary, secondary, post-secondary, post-graduate) including  professional accreditation requirements.

g) The active participation of the student in his own learning process shall be encouraged and facilitated.

h) All parents/guardians of students with learning disabilities shall be supported and actively encouraged to be involved in the education of their child.

i) An advocate, requested and named by the student and/or parent/guardian, shall be permitted to actively participate in discussions regarding the education of the student.

j) The roles and responsibilities of partners as presented in this document set out the requirements to ensure the successful identification and implementation of most effective accommodations for students with learning disabilities. 

k) The implementation of the principles of Universal Instructional Design (accessible content for all students) does not replace or eliminate the need for specific accommodations for individuals with disabilities in particular students with learning disabilities. The provision of accommodations continues to be critical for student success and this provision of accommodations to the point of undue hardship is mandated in Human Rights legislation. 
A Collaborative Process

It is generally accepted that a student with learning disabilities benefits from the development, implementation and regular review and evaluation of an individualized education plan based on the particular profile of the individual student.  The recognition and acceptance of the importance of the timely development and implementation of the student’s individualized education plan is critical to its success, as is the active involvement and collaboration of the student, the parents and the members of the multi-disciplinary team involved in the process. It is within this context that most effective accommodations need to be identified, implemented and evaluated on an on-going basis.

Accommodations
Accommodations for students with learning disabilities refer to those supports, resources and services, over and above that provided to all other students, which enable students with learning disabilities to fully access and fully utilize that which is provided to all other students by the education system.  Accommodations are designed to provide equal opportunities by applying the principles of justice, equality and equity.

Within the school system, there are three types of accommodations:

1. environmental accommodations (i.e., classroom / physical accommodations)

2. instructional accommodations

3. evaluation accommodations 

These may include recommendations for a particular educational setting, specialized services, particular resources and/or support measures. 

Diagnostic assessment and recommendations for accommodations

The diagnostic assessment of learning disabilities determines the type, the severity and the complexity of the learning disability of the individual. The diagnosis is given by a qualified, licensed professional. The report shall clearly state the diagnosis and shall formulate specific recommendations for most effective accommodations based on the profile of the student. It is important to note that accommodation needs can change over time and are not always identified through the initial diagnostic process.  As such, periodic evaluation by a professional and on-going communication within the multi-disciplinary team are necessary to ensure that access to appropriate accommodations is based on the current profile of the student and that the student is benefiting from the most effective accommodations given his individual profile and needs at any particular time.

Roles and responsibilities of partners

Ministry of Education: Education, being a provincial/territorial responsibility, is regulated by provincial/territorial laws, regulations and policies. The provision of accommodations, however, is mandated through the Canadian Charter of Rights and Freedoms and the various Human Rights codes of the provinces and, as such, it is incumbent on the Ministry of Education to accept, in principle, the right of access to most effective accommodations, without penalty, for an individual student with learning disabilities. 

Given that each province/territory recognizes the professional judgment of the qualified professionals licensed to evaluate, diagnose and/or intervene, directly or indirectly, with the student, the Ministry of Education, consequently, shall recognize the validity of the recommendations for most effective accommodations for an individual student proffered by the qualified, licensed professional who evaluates a student and makes a diagnosis.

The Ministry of Education shall develop clear guidelines regarding the access to most effective accommodations for students with learning disabilities. These guidelines shall define the roles and responsibilities of the various partners and shall offer guidelines regarding the inclusion of the recommended accommodations in the student’s Individualized Education Plan and the on-going evaluation of these accommodations.

The Ministry of Education shall ensure that the education system has access to the resources necessary for the successful implementation of most effective accommodations for the students.

The Ministry of Education shall ensure the continued development and implementation of specific college and university programs in order that teachers and para-professionals become knowledgeable about students with learning disabilities. Furthermore, the Ministry of Education shall ensure in-service professional development programs in order that practicing teachers and para-professionals become knowledgeable about learning disabilities.

The Ministry of Education shall ensure the right to due process and shall clearly articulate the modalities for the appeal process.  The appellate body should be transparent and comprised of independent appointees who have a demonstrated knowledge and expertise of learning disabilities. In keeping with the needs of student first and foremost, the appeal process should be conducted in a timely matter.  
School Board: The school board shall develop and implement a clear policy and procedure, based on Ministry guidelines, regarding access to most effective accommodations for students with learning disabilities.  The school board shall ensure that the necessary resources, permitting access to the accommodations, are available.

Specialist: This generic term is used to describe those qualified licensed professionals who are qualified by their respective professional associations to make and communicate a clear diagnosis and to formulate specific recommendations for the most effective accommodations for the individual student.  This specialist shall inform the parent/guardian and the student of the diagnosis and the recommendations.  Further to the informed consent of the student and/or the parents, this information shall be shared with the multi-disciplinary school team. It is the responsibility of this professional to be an active participant in the multi-disciplinary school team and to collaborate with team members in the elaboration, implementation and regular evaluation and revision of the student’s Individualized Education Plan.

School Principal or other person designated by the School Board: The school principal, or the designate, shall ensure open lines of communication between all team members and other professionals (both within the school as well as outside professionals) regarding access to most effective accommodations for the student with learning disabilities, and that, within a climate respectful of individuals and their expertise.

The school principal, or the designate, shall ensure that regular case conferences are held for the student with learning disabilities and shall ensure that all team members actively participate.  The school principal, or the designate, shall ensure that the student and/or parent/guardian understands and has given informed consent and that the sharing of information be guided by the privacy act of the province/territory.

The discussion shall include the following:

a) student identification

b) summary of evaluations with diagnostic information and recommendations, including recommendations for access to most effective accommodations

c) summary of the student’s social, mental, behavioural, emotional, physical and educational needs. 

d) description of the student’s disabilities that limit or prevent the student’s participation in educational activities in terms of learning (the extent of the difficulties, learning delays…) and in terms of functioning at school (motor, sensory and behavioural aspects, communication skills…)

e) description of services provided by the educational institution during the school year. Note: these services include both direct professional services (ex. remedial education, speech and language therapy, occupational therapy, psychological and/or psycho-educational intervention…) as well as direct support services (ex. special education technician…)

f) Description of particular accommodations being recommended, with information on effective accommodations which have been previously provided for the student which justifies the present recommendations.  Recommendations for accommodations shall also be based on teacher observations.

The principal, or designate, shall ensure that the student has an Individualized Education Plan which reflects the student’s profile and which clearly indicates the accommodations to which the student has access.  The principal, or the designate, shall also ensure that the Individualized Education Plan is implemented and must provide the resources necessary for its successful implementation. The principal, or the designate, shall also ensure regular follow-up of the Individualized Education Plan.  

The principal, or designate, shall ensure that the student and/or parents understand, in the case of dissension, the appeal process, as determined by the Ministry of Education and the school board.

Teacher:  The teacher shall actively participate in case conferences regarding the student with learning disabilities and in the development and implementation of the student’s Individualized Education Plan. The teacher shall evaluate, on an on-going basis, the progress of the student, with a view to evaluating the necessity and efficacy of specific accommodations, and shall recommend, when necessary, the modification of and/or the implementation of other accommodations which may be beneficial to the student. The teacher shall foster autonomy in academic achievement, offering access to accommodation when deemed necessary.  The teacher shall foster and encourage self-advocacy on the part of the student.

Para-professional (educational or teacher’s assistant): The para-professional should receive appropriate training to deal with students with learning disabilities in order to provide specific support to the individual student under the direct guidance and supervision of the teacher.
Parents and/or Guardian: The student and his/her parents and/or guardian shall always be the central participants in all meetings concerning the Individualized Education Plan. The parents will be supported and encouraged to work collaboratively with the school team by sharing information and concerns and by ensuring a follow-up of recommendations.  The parents shall monitor the progress of the child, be active participants in the development of the individualized education plan and monitor its implementation.  The parent shall advocate for the services and most effective accommodations recommended for the child.

The parents and/or guardian shall also be informed of provincial/territorial laws and regulations regarding rights and responsibilities. 

Student:  The active participation of the student in his own learning process shall be encouraged and facilitated.  Depending on the age and level of development, the student shall also be actively involved in the development and the implementation of his/her IEP or Accommodation Plan. The student shall use his access to accommodation responsibly and learn to self-advocate.  

D) SUPPORTIVE COURT AND TRIBUNAL DECISIONS 
BC Human Rights Tribunal decisions available at no charge from http://www.bchrt.bc.ca/decisions/default.htm
1. Moore v Board of Trustees, School District # 44, BC Human Rights Tribunal, 2005, 
BC Court decisions available at no charge from http://www.courts.gov.bc.ca/ 
2. Hutchinson v B.C.Ministry of Health, BCSC 1421, 2005

3. Meiron v British Columbia Government and Service Employees’ Union, S.C.R.3 Supreme Court in B.C., 1999

4. Howard v. University of British Columbia (1993) BCCHRD No. 8.
ON court decisions available at no charge from 

5. Rowat v York Region Board of Education, Ontario Special Education Tribunal, 1986
6. Bonnah v Ottawa Carlton District School Board, Ontario Special Education Tribunal, 2003 

Supreme Court decisions available at no charge from 

www.lexum.umontreal.ca/csc-scc/en/index.html
7. Law v Canada (Minister of Employment and Immigration) 1999 { 1 S.C.R. 497]. 

8. Grismer, The Supreme Court of Canada, 1999
9. Eldridge v Attorney General of B.C and the Medical Services Commission; 1997 [3 S.C.R.624]. 

10. Eaton v Brant County Board of Education, Supreme Court of Canada, 1997

11. Ross v. New Brunswick School District No. 15 (1990, 1986) 1 S.C.R. p. 825; 

12. Schacter v. Canada (1992) 2 S.C.R. p. 679; 

13. British Columbia (Public Service Employee Relations Commission) v. BCGSCU (1999) 3 S.C.R. p. 868; and 

14. Council of Canadians with Disabilities v. Via Rail Inc. (2007) S.C.R. p. 155. 

15. Irwin Toy Ltd. v Quebec Attorney General 1989; [1 S.C.R. 927.] 

� LDAC, with the collaboration and assistance of its provincial/territorial affiliates and chapters, is working towards universal acceptance of its definition of learning disabilities (2002) throughout Canada with the goal that the term ‘learning disability’ will become synonymous with this definition.
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